
DECISION 
THE COMPTROLLRR QENILRAL 
U P  T H E  U N I T m P  S T A T R I  
W A S H I N Q T O N .  D . C .  2 0 8 4 8  

FILE: B-210750.2 

MATTER OF: Mechanical Mirror Works, Inc. 

DATE: October 20, 1983 - 
DIGEST: 

Bid, submitted in response to total small business 
set-aside solicitation, which failed to indicate 
whether bidder would furnish materials manufac- 
tured or produced by small business concerns was 
properly rejected as nonresponsive; failure may 
not be waived or cured. 

Mechanical Mirror Works, Inc. (Mechanical), protests 
the rejection of its low bid on item No. 7 under General 
Services Administration (GSA) invitation for bids No. YNP- 
F4-1365-A-2-28-83, a total small business set-aside. 

We deny the protest. 

Each bidder was required to certify in paragraph 1, 
"Small Busine~s,~" of invitation form 33 ("Representations, 
Certifications and Acknowledgments") that it: 

I". . .[ 1 is, [ 1 is not, a small business 
concern. If offeror is a small business concern 
and is not the manufacturer of the supplies 
offered, he also represents that all supplies to 
be furnished hereunder [ 1 will, [ 1 will not, be 
manufactured or produced by a small business 
concern . . . . I* 

In paragraph 3, "Regular Dealer - Manufacturer," of the same 
form a bidder was required to indicate if "He is a [ 1 regu- 
lar dealer in [ 1 manufacturer of, the supplies offered." 
In invitation provision 514 ("Production and Inspection 
Point(s)"), at page 13 of the invitation,a bidder was to: 

". . . insert, in the appropriate spaces pro- 
vided below, the names of the manufacturers of the 
items offered and the address, telephone number, 
and DUNS number of the facility(ies) at which the 
items will be manufactured or produced." 

Mechanical made none of these required insertions. 
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T h e  c o n t r a c t i n g  agency  r e j e c t e d  the Mechanica l  bid as 
n o n r e s p o n s i v e  u n d e r  s e c t i o n  1 - 1 . 7 0 3 - 1 ( ~ ) ( 3 )  (1964 ed. 
amend. 206)  of the  F e d e r a l  Procurement  R e g u l a t i o n s ,  w h i c h c  
s tates tha t  a bidder sha l l  n o t  be c o n s i d e r e d  for  a n  award as  
a s m a l l  b u s i n e s s  c o n c e r n  u n l e s s  he has r e p r e s e n t e d  i n  good 
f a i t h  t h a t  he w a s  a s m a l l  b u s i n e s s  c o n c e r n  a t  the t i m e  of 
bid o p e n i n g .  T h e  c o n t r a c t i n g  agency  states t h a t  a t  the t i m e  
the Mechan ica l  b id  w a s  s u b m i t t e d ,  and  a t  the t i m e  o f  b i d  
o p e n i n g ,  there w a s  no  i n d i c a t i o n  t h a t  Mechanica l  w a s  a small 
b u s i n e s s  conce rn .  The GSA O f f i c e  of G e n e r a l  Counse l  a lso 
n o t e s  t h a t  the Mechan ica l  b i d  w a s  n o n r e s p o n s i v e  b e c a u s e  a 
bidder must  es tabl ish i n  i t s  bid--and Mechanica l  d i d  
n o t - - t h a t  it w i l l  f u r n i s h  o n l y  p r o d u c t s  manufac tu red  or 
p r o d u c e d  by s m a l l  b u s i n e s s  c o n c e r n s .  

I t  i s  the c o n t e n t i o n  o f  Mechan ica l  t ha t  i t s  b id  i s  
r e s p o n s i v e  inasmuch as minor  i n f o r m a l i t i e s  or i r r e g u l a r i t i e s  
i n  a b id- -as  are  a l l e g e d l y  i n v o l v e d  i n  the Mechan ica l  
bid--may be corrected. Mechanica l  c i tes  o u r  d e c i s i o n  i n  
B-161641, October 31, 1967, t h a t  the f a i l u r e  of a b i d d e r  t o  
s ta te  i n  i t s  b i d  w h e t h e r  or n o t  it i s  a small b u s i n e s s  may 
be waived when the c o n t r a c t i n g  o f f i c e r  i s  able t o  make a n  

s m a l l  b u s i n e s s .  Mechan ica l  s ta tes  t h a t  on  March 298 1983, 
the S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA)  c e r t i f i e d  Mechan ica l  
as  a s m a l l  b u s i n e s s  t o  GSA on  a p rocuremen t  of the same i t e m  
b e i n g  p r o c u r e d  h e r e .  Thus,  the c o n t r a c t i n g  agency  s h o u l d  
have known of the  s m a l l  b u s i n e s s  s t a t u s  of Mechanica l .  
F u r t h e r ,  as  r e g a r d s  the r e q u i r e m e n t  t h a t  a b i d d e r  c e r t i f y  
whether or n o t  it i s  a s m a l l  b u s i n e s s ,  Mechan ica l  n o t e s  t ha t  
i n  o u r  d e c i s i o n  i n  Jimmy's A p p l i a n c e ,  B-205611, J u n e  7 ,  
1982,  82-1 CPD 542, w e  s ta ted t h a t  the  m i s t a k e n  c e r t i f i c a -  
t i o n  by a b i d d e r  t h a t  it w a s  a large rather  t h a n  a s m a l l  
b u s i n e s s  d i d  n o t  r e n d e r  the b id  n o n r e s p o n s i v e  and  the ques-  
t i o n  of the b i d d e r ' s  s t a t u s  c o u l d  be referred t o  the SBA. 
Mechan ica l  a lso n o t e s ,  c i t i n g  o u r  d e c i s i o n  i n  B-168881, 
March 318 1970,  t h a t  w e  h a v e  held t h a t  a b i d d e r ' s  f a i l u r e  t o  
i n d i c a t e  i n  i t s  b id  i t s  s t a t u s  as a m a n u f a c t u r e r  of the 
i t e m s  b e i n g  p r o c u r e d  or  t h e  s o u r c e  of t h e s e  i t e m s  may b e  
wa ived  s i n c e  the o m i s s i o n s  are  o n l y  minor  d e f i c i e n c i e s .  I n  
v i e w  of these cases, Mechanica l  b e l i e v e s  t h a t  the  
c o n t r a c t i n g  o f f i ce r  s h o u l d  have  a l lowed Mechan ica l  t o  s u p p l y  
the n e c e s s a r y  i n f o r m a t i o n  a f t e r  bid open ing .  

__-- i n d e p e n d e n t  d e t e r m i n a t i o n  t h a t  the bidder is  i n  e f f ec t  a 
-- 

W e  d i s a g r e e .  I n  none of the cases c i t e d  by Mechanica l  
d i d  w e  hold t h a t  the f a i l u r e  o f  a b idder  t o  c e r t i f y  t h a t  the 
i t e m s  t o  be s u p p l i e d  would be manufac tu red  or p roduced  by a 
s m a l l  b u s i n e s s  c o n c e r n  c o u l d  be waived  or corrected as  a 
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minor informality/irregularity. Our rule in such a case has 
been consistently that where a bid on a total small business 
set-aside fails to establish the intention of the bidder to 
furnish products manufactured or produced by small business 
concerns, the bid is nonresponsive and may not be considered 
for award. Culligan, Inc., 5 8  Comp. Gen. 307 (1979), 79-1 
CPD 149; Dayton Chemical Corporation, B-200122, May 13, 
1981, 81-1 CPD 373; Parco, A DiViSiOR of Blue Mountain 
Products, Inc., B-211016, March 28, 1983, 83-1 CPD 318. 

Jimmy's Appliance, supra, involved a service contract, 
not a supply contract as here, and there was no requirement 
that bidders obligate themselves to supply items rnanufac- 
tured by a small business. A bidder must bind itself in its 
bid to meet this obligation or the bid will be rendered non- 
responsive. Mechanical did not state in its bid that it was 
the manufacturer of the items or that the items would be 
manufactured by a small business. Moreover, while GSA may 
have known Mechanical was a small business from the prior 
certification, GSA had no way of knowing where Mechanical 
intended to obtain the supplies, absent the listing of the 
manufacturer . 

While we have permitted the acceptance of a bid where 
the bidder had neglected to include this certification in 
its bid, there was information in the bid as submitted which 
made it possible to ascertain the bidder's intention to sup- 
ply products manufactured or produced by small business con- 
cerns. B-156852, June 9, 1965. However, information out- 
side of the bid itself nay not be provided by the bidder 
after bid opening so as to cure the failure to make this 
certification in the bid. To permit a bidder to make its 
nonresponsive bid responsive after bid opening would be 
tantamount to permitting it to submit a new bid, and this 
may not be permitted. Jack Young Associates, Inc., 
B-195531, September 20, 1979, 79-2 CPD 207. 

The protest is denied. 

Acting Comptroller e e a1 
of the Unitebktites 




